Constitutional Duty to Preserve Evidence
By Sally A. Roberts


In the absence of police bad faith, the United States Supreme Court held, in Arizona v. 
Youngblood
, that there is no constitutional duty to preserve evidence.  Bad faith is rarely found:
  In Fero v. Kerby,
 loss of a piece of bloody carpet (which was found after trial) was governed by Brady,
 not Youngblood, and was not a due process deprivation.  Although favorable to defendant’s claim that he shot while in a psychotic state, the evidence was not material given the strong showing of a deliberate killing.


Courts have gone to great lengths to deny Trombetta-Youngblood claims.  For example, it has been held that an alibi witness’ destruction of a written exculpatory statement after police had accused him of lying and inexplicably permitted the act and failed to retrieve the document did not violate Trombetta
 and Youngblood even though the evidence was exculpatory (the bad faith requirement was irrelevant).  “Irreplaceability is part of the materiality requirement in destroyed evidence cases and the defendant had the burden of proof.”



In addition, in order for liability to be found for a bad-faith destruction of evidence, such evidence must:


(1)
Have been material to the accused’s defense;


(2)
Possess an exculpatory value apparent prior to its destruction; and


(3)
Be essentially unduplicatable in that the defendant would be unable to obtain comparable evidence by reasonably available alternative means.

� Arizona v. Youngblood, 488 U.S. 51 (1988).


� See, e.g., United States v. Moore, 452 F.3d 382, 387-90 (5th Cir. 2006) (Failure to preserve tape recordings was not a Brady violation absent a showing of exculpatory value.  Youngblood applied to “potentially useful evidence” and routine destruction was not bad faith.  A Jencks Act claim was defeasible by absence of bad faith.  See also United States v. Seibart, 148 F. Supp. 2d 559, 568-571 (E.D. Pa 2001) (Although police guidelines are preferable regarding evidence, sloppy procedures were not bad faith.)


� Fero v. Kerby, 39 F.3d 1462, 1467-1473 (10th Cir. 1994).


� Brady v. Maryland, 373 U.S. 83 (1963).


� California v. Trombetta, 467 U.S. 479 (1984).  In Trombetta, the defendants submitted to Intoxilyzer tests upon being stopped for drunken driving. After registering blood-alcohol concentrations substantially higher than 0.10 percent, defendants were charged with driving while intoxicated in violation of Cal. Veh. Code § 23102 (1981). The defendants moved to suppress the test results on the ground that the arresting officers failed to preserve the samples of defendants' breath. Such motions were denied. Upon consolidation, the state appellate court concluded that due process required law enforcement agencies to establish rigorous procedures to preserve the captured evidence or its equivalent for the use of defendants. After the state supreme court denied certiorari, the State sought further review. The United States Supreme Court reversed and remanded, holding that the due process clause of the U.S. Const. amend. XIV did not require the State to preserve breath samples in order to introduce the results of breath-analysis tests at trial. Even if it was assumed that the Intoxilyzer results were inaccurate and that the breath samples might, therefore, have been exculpatory, it did not follow that defendants were without alternative means of demonstrating their innocence


� Olszewski v. Spencer, 466 F.3d 47, 54-59 (1st Cir. 2006).  Since the witness was the key witness for the prosecution, the evidence could have been re-created on cross-examination.


� California v. Trombetta, 467 U.S. 479 (1984).
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