Excessive Force under Section 1983
By Sally A. Roberts


A federal civil rights action may be based on the use of excessive force, but most federal courts have adopted a requirement akin to “unusual excessiveness” in a rather vain attempt to preclude “garden variety” tort actions.  The United State Supreme Court’s decision in Graham v. O’Connor,
 though, means that federal and state claims of excessive force during arrest will be treated similarly, if not identically, with the possible exception of a broadly-based qualified immunity defense for state claims.

A plaintiff may sue in either federal or state court and allege both state tort and federal civil rights claims arising out of the same accident.  The general rule is that a federal court can take jurisdiction of state claims where the federal claim (usually under 42 U.S.C. § 1983) is 
”substantial” and the state claims are linked to it b a “common nucleus of operative fact.”


There are few problems involved in most police-based litigation where individual officers are sued, but there may be substantial difficulties where a city is sued.  Respondeat superior is not available under § 1983, but it may be asserted as the basis of a state claim. 
� Graham v. O’Connor, 490 U.S. 386 (1989).


� United Mine Workers v. Gibbs, 383 U.S. 715 (1966).
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