Megan’s Law
The Modern Day Scarlet Letter
by Sally A. Roberts
Historical Perspective


Sex Offender Registration and Notification Laws (“SORNLs”) have been dubbed the modern day scarlet letter. [1]   Tantamount to public branding in the technology age, SORNLs have secured a permanent place among the state’s measures to protect its citizens from sexual predators.  Whether prosecution for statutory rape is based on the intentional act of exploitation of a young child or strict liability, those convicted are subject to SORNLs and the burdensome consequences of such registration in the vast majority of jurisdiction.[2]
Origin of SORNLS, or “Megan’s Law”


SORNLs gained prominence following the tragic circumstances of two children: eleven-year-old Jacob Wetterling, who was abducted at gunpoint and presumed murdered in 1989;[3] and seven-year-old Megan Kanka, who was sexually assaulted and murdered in 1994 by a neighbor who, unbeknownst to Megan’s family, had prior convictions for sexual assault against children.[4]  As a result of national attention, Congress passed the Jacob Wetterling Crimes Against Children and Sexually Violent Offender Registration Act, which was included in the Federal 1994 Omnibus Crime Bill,[5] and which required the states to adopt sex offender registration laws within three years of the Act’s passage in order to receive federal law enforcement funding.[6]  In what is often termed “Megan’s Law,” community notification statutes were added when Congress amended the Jacob Wetterling Act in 1996.[7] 

SORNLs were designed to protect the public’s safety through the release of certain information about sex offenders to public agencies, and, as initially envisioned, were intended to facilitate data banks of sex offenders for law enforcement officials.[8]  With the advent of Megan’s Law, the focus on public safety shifted from informing law enforcement agencies to alerting the community to the convicted sex offender’s location.[9]  Community notification has been deemed a justifiable intrusion into the registrant’s expectation of privacy because of “the public’s interest in safety.”[10]  Currently, all states and the District of Columbia have passed SORNLs.[11] 

Critics of SORNLs

Many people believe that sex offenders are one of the nation’s leading social problems and that registration laws are the answer.[12]  Registration laws, however, are not without their critics who argue that the laws are ineffective.[13]  Specifically, critics argue that the laws are ineffective because they fail to accomplish the goals and purposes surrounding their creation.[14]  Critics further argue that the laws actually do more harm than good to both the registered offender and the community as a whole.[15]  Critics of registration laws have developed a laundry list of negative effects that registration laws have on the sex offender and the community.  Almost every state allows the public access to the state’s sex offender registration database.[16]  Many states, as well as the District of Columbia, have established internet websites where the public, from the privacy of their own home, can freely browse through any state’s sex offender registration database.[17]  Allowing the public free access to these databases arguably helps to further the purpose of the statute, but the downfalls are numerous.  One downfall to allowing the public free access to the sex offender registration database is the possibility of accidental release of victims’ names.[18]
Substantive Due Process & Residency Restrictions


As legislation restricting sex offenders proliferates, it will continue to spawn constitutional challenges. … Key differences exist between residency restrictions and registration-notification laws.  Although minor restrictions on where people may live are not fundamental infringements of liberty, when more comprehensive residency restrictions practically bar sex offenders from entire towns, they do infringe liberty so severely that a fundamental interest is implicated and heightened scrutiny if appropriate.  Second, courts should consider whom residency restrictions target. The judiciary has a constitutional duty to protect citizens from the “tyranny of the majority” by checking the legislature’s power.[19] 
Constitutional Challenges to Megan’s Laws


The United States Supreme Court,[20] the Connecticut Supreme and Appellate Courts have held that it is not a violation of procedural due process to require registration without first conducting an evidentiary hearing on dangerousness.[21]   In 2003, the Supreme Court decided the first of what will likely be many challenges to the constitutionality of SORNLs, holding that procedural due process does not require the state to establish a sex offender’s present level of dangerousness prior to placing him on a sex offender registry.  See Conn. Dep’t of Pub. Safety v. Doe.[22] 

In Conn. Dep’t of Pub. Safety v. Doe, the appellants were Connecticut agencies, and the Commissioners and directors of those agencies responsible for overseeing the Sex Offender Registry.  Doe was a Connecticut resident who was required to register because he was convicted of an offense listed in the act, even though his conviction was based on conduct that occurred before the law went into effect. 


Doe filed suit in federal court in 1999, alleging a violation under 42 U.S.C. § 1983, asserting that the registration laws were a violation of his Fifth and Fourteenth Amendment Due Process rights and that the registration act constituted an ex post facto law.  Doe claimed that the registration law was a violation of his due process rights because it deprived him of a liberty interest - his reputation combined with the alteration of his status under state law - without notice or a meaningful opportunity to be heard.  Doe’s basis for the ex post facto claim was that the law subjected him to punishment for conduct committed before the law took effect. Doe sought declaratory and injunctive relief prohibiting Connecticut from enforcing the registration law and prohibiting public disclosure of information contained within the registry.


The district court granted Doe’s motion for summary judgment on the due process issue, but denied the ex post facto claim.[23]  The Second Circuit affirmed the district court’s ruling.[24]  The Supreme Court granted certiorari to determine the due process issue.  The Supreme Court reversed the Second Circuit.  The Court held, in a short opinion, that even if an offender could prove beyond all reasonable doubt that he was not dangerous and posed absolutely no threat to the community, it did not matter because Connecticut’s law requires all sex offenders to register, no matter how dangerous they are.  Thus, since dangerousness was not a material element to the statute, the offender was not afforded the constitutional procedural protections of notice and an opportunity to be heard.  The Court explained that states are not barred by procedural due process requirements in creating registration databases.  In addition, the Court stated that the claims must ultimately be analyzed in terms of substantive, not procedure due process.  However, the Court declined to rule on a substantive due process challenge to registration laws because the issue was not properly before the Court.


The Court basically said that if Doe had argued the case under substantive due process, he would have won.  Justice Ginsburg joined Justice Souter’s concurring opinion, which stated: “I join the Court’s opinion and agree with the observation that today’s holding does not foreclose a claim that Connecticut’s dissemination of registry information is actionable on a substantive due process principle.”[25]
Retroactive Application Megan’s Laws


The constitutionality of SORNLs under the ex post facto clause has spawned a substantial amount of litigation.[26]  The ex post facto clause outlaws four distinct types of laws: (1) laws that criminalize an act that was not previously criminal; (2) laws that make the crime greater than it originally was at the time it was committed; (3) laws that raise the punishment attached to the crime; (4) laws that change the rules of evidence allowing for less or different testimony than that which was required at the time the offense was committed.[27]

Sex offenders argue that SORNLs fall under the third category, essentially asserting that these laws create an additional punishment that is inflicted retroactively on sex offenders.  The ex post facto doctrine serves three main goals.  First, it assures individuals that they will receive fair warning of the boundaries of legal conduct, allowing them to reasonably rely on the legal situation at the time at which they act.[28]  Second, it serves as a check on the power of government.[29]  More, specifically, it acts to prevent legislatures from imposing vindictive or arbitrary legislation on unpopular  groups or individuals.[30]  By doing so, it protects the separation of powers between the legislative and judicial branches of government.[31]  Finally, the prohibition recognizes an interest in fairness by holding the government to the rules it created.[32]  
Ex Post Facto Clause

In a companion case to Connecticut Department of Public of Safety v. Doe, the Supreme Court also delivered it opinion in Smith v. Doe[33] on March 5, 2003.  The Supreme Court evaluated the constitutionality of the Alaska Sex Offender Registration Act, which is applied to sex offenders retroactively.  The Court concluded that the intent of the Alaska Legislature was to create a civil, non-punitive scheme, and as such did not violate the ex post facto clause of the U.S. Constitution. 

Conclusion


Since Megan Kanka’s death in 1994, federal and state versions of the law which bears her name have been challenged; however, it appears that Megan’s Law has survived those challenges, and will continue to remain in effect.  Despite this fact, the Supreme Court has seemingly left the door open with regard to attacks on Megan’s Law alleging violation of substantive due process and equal protection.
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