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Rape Shield Laws


Rape shield laws, present in 50 states and the District of Columbia, limit the use of a victim’s prior sexual history as a means to undermine the credibility of the victim’s testimony.[1]  In the 1970s, states began to enact these laws due, in part, to pressure from feminist organizations, legislators and the legal community.[2]  Following suit in 1978, Congress enacted Rule 412 of the Federal Rules of Evidence, which states that evidence offered to prove that an alleged victim engaged in other sexual behavior and evidence offered to prove any alleged victim’s sexual predisposition is generally inadmissible.[3]
Common Law


At common law, evidence of a victim’s past sexual behavior was always relevant and admissible into evidence in rape prosecutions.[4]  This is because a victim’s past sexual conduct could prove a history of unchaste behavior, which was also thought to purport dishonesty.[5]  It is indisputable that the interests of women are better represented by our legal system today than they were in the days of William Blackstone,[6] or even those of John Henry Wigmore. [7] Rather than considered chattel, women are now considered equal (or nearly so) members of society.[8] [

Prior False Allegations of Rape: Falsus in Uno, Falsus in Omnibus


Since Biblical times, men have feared being falsely accused of rape.[9]  Indeed, the notion that women will lie about rape or sexual assault for any number of reasons is firmly entrenched in societal attitudes toward women and rape.[10]  Aesop’s message that a pattern of lying can lead, justifiably, to disbelief of subsequent statements, permeates the law.[11]
Cassandra Curse


In Greek mythology, Cassandra was the daughter of Priam.[12]  When the god Apollo fell in love with her, he gave her a gift that he could not revoke: the ability to foretell the future.  When Cassandra later rejected Apollo, he punished her by divesting her of credibility.  From that point onward, Cassandra was blessed with prophetic power yet cursed with the predicament that no one would believe her prognostications.  

Rather than dismiss Cassandra as the mere mythic prophetess of lies, we should appreciate her plight as analogous to that of some women seeking judicial redress.[13]  As ancient Cassandra would attest, the female credibility impediment is neither new nor defunct.
State Statutes and Rules of Evidence


Rape Shield laws are evidentiary rules that function like a privilege for complaining witnesses in sexual assault trials.[14]  Rape shield laws render inadmissible any evidence of the complaining witness’s prior sexual conduct.  In general, the defense cannot introduce evidence that the alleged victim had a history of being sexually active, nor can the alleged victim be cross-examined as to her sexual habits, lifestyles, past relationships, or even her virginity.[15]  Thus, a victim cannot be intimidated or humiliated by immaterial references to past behavior, nor can the jury be prejudiced by such information.[16]
Balancing Competing Interests


These state Rape Shield Laws raise multiple constitutional issues.  Rape shield laws potentially preclude defendants charged with rape from exercising their Sixth Amendment right to confront the complainant and other adverse witnesses.[17]  This lack of confrontation, in turn, renders questionable the effective preservation of the defendant’s right to a fair and impartial trial under the due process clause of the fourteenth amendment


The defendant enjoys the Sixth Amendment right to confront witnesses and the right to due process of law as included in the fourteenth amendment.  The complainant, however, has the directly competing right to privacy through the Fourteenth Amendment.  These constitutional privileges create an inherent tension between the two parties to an adjudication.

Connecticut’s Rape Shield Law


The Connecticut General Assembly, in 1982, enacted an extremely detailed and functional rape shield law. [18]   From its inception, Connecticut courts have properly interpreted this statute.[19]  Connecticut’s rape shield statute attempts to explicitly outline the situations in which evidence of the sexual conduct o f the complainant is admissible, while providing sufficient protection to satisfy constitutional concerns. [20]  The Connecticut General Assembly’s formal recognition of these competing concerns has aided the Connecticut judiciary in the application of the rape shield statute.  Though Connecticut courts are still required to determine what evidence is critical to the maintenance of the defendant’s constitutional rights, the specificity of the statute, combined with the constitutional rights provision of subsection (4), offers a large degree of symmetry. [21]  Given the propriety of the Connecticut Legislature’s efforts, the Connecticut judiciary has responded with a cogent analysis of the function of rape shield laws.


Connecticut’s Rape Shield Statute limits the admissibility of a victim’s sexual conduct to four specific issues, all of which are subject to a balancing test that the probative value of the evidence must outweigh its prejudicial effect on the victim.[22]  First, if the accused claims consent, he or she may offer proof of sexual conduct by the victim with the accused, but not with others.  Second, the accused may offer proof of the victim’s sexual conduct with others on the issue of the source of the semen, or disease, pregnancy, or injury claimed by the victim.  Third, if the victim has testified on direct examination as to his or her sexual behavior, the accused may rebut with similar evidence.  Fourth, sexual conduct of the victim is admissible if exclusion would violate the accused’s constitutional rights.   When evidence of the victim’s sexual conduct is admissible, the statute limits proof to evidence of “sexual conduct”  This phraseology permits only specific instances of conduct and prohibits proof of reputation or personal opinion of the victim’s sexual conduct.  State v. Jones, 8 Conn. 44, 48 (1986)
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