The Attorney Work Product Privilege in Connecticut
By Sally A. Roberts, Esq.
Attorney Work Product Privilege: Practice Book § 13-3(a)

Discovery of documents and tangible things otherwise discoverable under Practice Book § 13-2 and prepared in anticipation of litigation may be obtained only by a showing that the party seeking discovery has substantial need of the materials in the preparation of the case and is unable without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made, the judicial authority shall not order disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.


Typically, the attorney work product doctrine encompasses work that is essentially the result of an attorney’s activities when those activities have been conducted with a view toward litigation. Stanley Works v. New Britain Redevelopment Agency, 155 Conn. 86, 95 (1967). In Stanley Works, the Supreme Court affirmed a decision ordering the disclosure of appraisal reports, saying that the lack of involvement by counsel negated the claim of “work product.” “Work product can be defined as the result of an attorney’s activities when those activities have been conducted with a view to pending or anticipated litigation. The attorney’s work must have formed an essential step in the procurement of the data which the opponent seeks, and the attorney must have performed duties normally attended to by attorneys.” (Citations omitted.) Stanley Works, supra.

The Connecticut Supreme Court recently reminded us that Practice Book § 13-3(a) encompasses only those documents covered by the work product doctrine and not those protected by attorney-client privilege. “Although Practice Book § 13-3 provides that certain documents prepared for litigation are discoverable if the moving party shows a substantial need, § 13-3, like its federal counterpart, rule 26(b)(3) of the Federal Rules of Civil Procedure, encompasses only documents covered by the work product doctrine, not ones protected by the attorney-client privilege.” 

Metropolitan Life Ins. Co. v. Aetna Casualty & Surety Co., 249 Conn. 36, 56, note 22  (1999).  


Defense counsel cannot misconstrue the “at issue” exception [discussed in detail in section above on attorney-client privilege] by focusing on the defendant’s need for the documents. When privilege communications are not “at issue,” the opposing party cannot destroy the attorney-client privilege by merely claiming a need for the documents. “It would be ‘inconsistent with the nature and purpose of the [attorney-client] privilege’ to make an exception to the privilege based only on the unavailability of information from other sources. Admiral Ins. Co. v. United States District Court for the District of Arizona, 881 F.2d 1486,1494 and n. 7 (9th Cir. 1989).” Metropolitan Life Ins. Co., id. at 56.


Federal authority is helpful on work product, and it is abundant. A few that are of particular interest to Connecticut lawyers are: Hickman v. Taylor, 329 U.S. 495 (1947); See 4 Moore’s Federal Practice, §§ 26.63-26.66 for an excellent historical perspective and case analysis.

Connecticut Code of Evidence

The Connecticut Code of Evidence became effective January 1, 2000. Privileges are governed by Article V. Section 5-1 states: “Except as otherwise required by the constitution of the United States, the constitution of this state, the General Statutes or the Practice Book, privileges shall be governed by the principles of the common law.” The commentary to Section 1-2 clarifies that although the Code follows the general format and sometimes the language of the Federal Rules of Evidence, the Code does not adopt the Federal Rules of Evidence or cases interpreting those rules. Although the Federal Rules of Evidence was influential in shaping Connecticut evidentiary rules, they are not binding in Connecticut.

PAGE  
2

