Pseudonymous Parties in Connecticut--

Meet John & Jane Doe

By Sally A. Roberts


The Connecticut Practice Book rules regarding closure of the courtroom and sealing of documents were substantially revised in 2003.[1]  Prior to July 1, 2003, Practice Book § 11-20 read: “Exclusion of the Public; Sealing Files Limiting Disclosure of Documents.”  It currently reads:  Closure of Courtroom in Civil Cases, and the newly created Practice Book § 11-20A reads: Sealing Files or Limiting Disclosure of Documents in Civil Case.  The revisions to the rules are a key to the opening of Connecticut courts, for proceedings and files that were once closed to public view, in the erstwhile era of murkiness and sealed files.  Recent Connecticut decisions interpreting the new rules serve as both a beacon and a guidepost to the bench and bar.


Vargas v. Doe:  The Appellate Court addressed the application of Practice Book §11-20A for the first time in Vargas v. Doe, a decision released on June 5, 2006.[2]  In Vargas, the plaintiff had brought suit to recover damages for personal injuries sustained from defendants’ alleged negligence in accusing plaintiff of sexual abuse.  The trial court granted motions to seal portions of the file and permitted the use of pseudonyms on the part of defendants, several minor children and their parents, and the plaintiff.[3]


The Vargas Court looked to Doe v. Connecticut Bar Examining Committee[4] for a guidelines.  In Doe v. Connecticut Bar Examining Committee, the Supreme Court recognized that: “The presumption of openness of court proceedings, which is implicated in applications to proceed anonymously, is a fundamental principle of our judicial system.”[5]  “This policy of openness is not to be abridged lightly.  In fact, the legislature has provided for very few instances in which it has determined that, as a matter of course, certain privacy concerns outweigh the public’s interest in open judicial proceedings.” Vargas.[6]  “For situations that do not fall within these specified exceptions, and yet in which a limit on disclosure is requested, the trial court must consider whether a substantial privacy interest exists to override the public’s interest in open judicial proceedings.”[7]


Other Jurisdictions:  “The public and press enjoy a right of access to attend trials in civil as well as criminal cases. … Though not as critical as access to the proceedings, knowing the litigants’ identities nevertheless tends to sharpen public scrutiny of the judicial process, to increase confidence in the administration of the law, to enhance the therapeutic value of judicial proceedings, and to serve the structural function of the First Amendment by enabling informed discussion of judicial operation.  See Doe v. Burkland, 808 A.2d 1090 (R.I. 2002).” (Citations omitted.) Doe v. Johnson.[8]  


“Many federal courts have permitted parties to proceed anonymously when special circumstances justify secrecy.[9]  In the 9th Circuit, parties are allowed to use pseudonyms in the ‘unusual case’ when nondisclosure of the party’s ‘identity is necessary … to protect a person from harassment, injury, ridicule or personal embarrassment.’ ” United States v. Doe.[10]  


In Doe v. Advanced Textile Corp.,[11] 214 F.3d 1058 (9th Cir. 2000), the plaintiffs filed suit under pseudonyms against their employers alleging multiple violations of the Fair Labor Standards Act.  The Court noted that a plaintiff’s use of fictitious names runs afoul of the public’s common law right of access to judicial proceedings but that nevertheless, many federal courts, including the Ninth Circuit, had permitted parties to proceed anonymously when special circumstances justified secrecy.  
We join our sister circuits and hold that a party may preserve his or her anonymity in judicial proceedings in special circumstances when the party’s need for anonymity outweighs prejudice to the opposing party and the public’s interest in knowing the party’s identity.  We further hold that in cases where, as here, pseudonyms are used to shield the anonymous party from retaliation, the district court should determine the need for anonymity by evaluating the following factors: (1) the severity of the threatened harm ….; (2) the reasonableness of the anonymous party’s fears.. ; and (3) the anonymous party’s vulnerability to such retaliation.[12]

In the 11th Circuit, in Doe v. Frank,[13] the plaintiff, a government employee challenging government activity, was denied permission to proceed under a pseudonym which he sought due to his alcoholism.  The court concluded that a plaintiff should be permitted to proceed anonymously only in exceptional cases involving matters of a highly sensitive and personal nature, real danger of physical harm, or where the injury litigated against would be incurred as a result of the disclosure of the plaintiff’s identity. The risk that a plaintiff may suffer some embarrassment is not enough. The need for anonymity must outweigh the presumption of openness.[14]


“Apart from any constitutional basis, there is a common law right for the public to have access to the courts and court proceedings.  ‘One of the most conspicuous features of English justice, that all judicial trials are held in open court, to which the public have free access … appears to have been the rule in England from time immemorial.’  E. Jenks, The Book of English Law (6th Ed. 1967), 73-74.  In Craig v. Harney, 331 U.S. 367, 374 (1947), the court said: ‘A trial is a public event.  What transpires in the court room is public property. …There is no special perquisite of the judiciary which enables it, as distinguished from other institutions of democratic government, to suppress, edit, or censor events which transpire in proceedings before it’ ” Doe v. Diocese Corp.[15]


“The common law right of access to civil as well as to criminal proceedings has been recognized. … The Connecticut Supreme Court recognized this right when, in permitting the use of fictitious names in a civil proceeding, it said that this ‘privilege’ ought to be ‘granted only in the rare case where the nature of the issue litigated and the interest of the parties demand it and no harm can be done to the public interest.’”[16] [17]


Practice Book § 11-20A provides the procedure courts must follow when considering both motions to seal and motions to permit parties to proceed anonymously.[18]  The procedures outlined in § 11-20A(h)(1) provide a road map for what long has been understood as “a high threshold for granting applications to proceed anonymously.”  Doe v. Connecticut Bar Examining Committee.[19]  “A [party’s] desire to avoid economic and social harm as well as embarrassment and humiliation in his professional and social community is normally insufficient to permit him to appear without disclosing his identity.”[20]


As discussed by the Appellate Court in Vargas, “[t]he most compelling situations [for granting a motion to proceed anonymously] involve matters which are highly sensitive, such as social stigmatization, real danger of physical harm, or where the injury litigated against would occur as a result of the disclosure of the [party’s] identity. … There must be a strong social interest in concealing the identity of the [party].”[21]  The Court recognized that “when allegations of sexual assault are involved, those who are alleged to be victims, especially minors, may have strong privacy interests in having the allegations and surrounding circumstances concealed from public scrutiny….”[22]  The Court cautioned, however, that “the procedures that [Connecticut] rules of practice provide do not permit automatic approval of the use of pseudonyms by the party or parties involved.”[23]


In Doe v. Diocese Corp., the court allowed the plaintiff to proceed anonymously in an action against clergymen for past sexual abuse.  In doing so, the court determined that the plaintiff had a substantial privacy interest at stake.  The court reasoned that “[o]ne’s sexual history and practices are among the most intimate aspects of a person’s life.  When one has a sexual history falling outside the realm of the conventional, that privacy interest is enhanced greatly, whether one has created that history voluntarily or it is forced upon a person as a result of abuse.”[24]


In addition to Doe v. Diocese Corp., other Superior Courts have granted the privilege of proceeding anonymously in cases arising out of sexual abuse or assault.  See, e.g., Doe v. Super 8 Motels, Inc.[25]; Doe v. Town of Fairfield [26]; Doe v. Firn[27]; Adgers v. Doe[28]; Boe v. Coe[29]; Doe v. East Haven Assoc.[30]; Doe v. Minor Female One[31]; Doe v. Johnson[32].


The Vargas court, after reviewing the record, found that the trial "court failed to determine the existence of a substantial privacy interest that outweighs the public interest in open judicial proceedings and to articulate any factual findings that would support such a conclusion."[33]  Thus, the court vacated the order allowing the use of pseudonyms.[34]


Although Vargas focused on the subsections of Practice Book §11-20A dealing with the use of pseudonyms, the same standard applies to sealing documents.[35] Practice Book §11-20A(d) requires that "the judicial authority shall articulate the overriding interest being protected and shall specify its findings underlying such order and the duration of such order."


Conclusion:  Amidst much fanfare and publicity, the Connecticut court system has been ushered into a long overdue era of openness to the public.
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