Assault & Battery

By Sally A. Roberts


The threat or use of force is implicit in many police functions.  Whether or not such actions are actionable depends upon a variety of factors.  Although the use of forces is always a common-law battery, the use of reasonable force is privilege if used to effect a legal arrest, maintain custody, or recapture one who has escaped from custody.  The right of self-defense also constitutes a form of privilege.

The boundaries of self-defense involve such questions as:

· Who was the initial aggressor?

· Was the officer reasonable in believing that the particular amount of forces used was necessary to repel aggression?

· Was there a duty to retreat?


The amount of force to arrest or maintain custody or to overcome resistance to custody may be greater than that applicable to self-defense, especially because the police are performing a vital public duty in making arrests. Generally, the burden of proof on self-defense is on the defendant while the burden of proof on the issue of excessive force is on the plaintiff.


Although common-law battery claims increasingly resemble § 1983 excessive-force causes of action (especially during an arrest), the defense of qualified immunity may be applicable to the latter.

Employers may be liable based on either respondeat superior or negligent hiring, training, and supervision principles.  In egregious cases - when an officer has committed a crime or has engaged in a personal, off-duty vendetta - respondeat superior may be absent.  Increasingly, though, courts have held that an on-duty officer who uses the badge and other instruments of authority to control another may or will create respondeat-superior liability.  Respondeat superior cannot be used to establish liability in federal civil rights actions.


While in theory, active employer negligence in hiring, training, and supervising police officers is a predicate for liability, substantial issues of proximate cause are present.  Although similar claims under § 1983 are actionable, the plaintiff must prove more than negligence. 

Apart from general governmental function immunity for employers in many jurisdictions, few immunities are applicable.  In general, there is no discretionary function immunity and exceptions for malicious or will and wanton misconduct are often found.


Substantial damages are often available for the intentional tort of battery.
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