Constitutional Restrictions on the Use of Deadly Force
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Common-law rules concerning the right to use deadly force were changed by Tennessee v. Garner,
 in which the United States Supreme Court held it a Fourth Amendment violation to use deadly force in an arrest for a non-violent crime.  The common law recognized a privilege to use deadly force when attempting to arrest a fleeing felon, but not to apprehend a fleeing misdemeanant.  In Tennessee v. Garner, however, the U.S. Supreme Court held that such force can be used only “[w]here the officer has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or others.”
  Any misuse of force in this situation is considered to be an unreasonable seizure of the person in violation of the Fourth Amendment.

In Brower v. County of Inyo,
 the U.S. Supreme Court applied Garner to find that establishment of a deathtrap by the circumstances of a roadblock may have violated the Fourth Amendment.  In essence, any means intended to effect a seizure (not just use of a weapon) during an attempt to arrest will be measured by “reasonableness” when death (or injury) results.


The U.S. Supreme Court’s decision in Scott v. Harris,
 which casually dismissed Garner standards in determining that ramming a chasee was “reasonable,” portends a spate of litigation whether, in effect, Garner has been implicitly overruled in all deadly force cases.


The use of deadly force may occur in situations other than an attempt to capture a fleeing felon.  Garner may require some modification of common-law rules relating to its use to prevent certain felonies or to overcome resistance to arrest or self-defense.

Garner was deemed to be inapplicable in Garcia v. United States,
  where an officer, who had subdued an apparent illegal immigrant, shot a would-be intervenor carrying a rock and a stick.  The officer “did not forfeit his right to self-defense [even] if [plaintiff] reasonably, but mistakenly, believed that the teenager was in danger of death of serious injury.  Only if [the officer] actually used of attempted to use deadly force against the teenager [would he] forfeit his right to defend himself against a deadly attack” and the use of a warning shot which was not dangerous did not constitute such a forfeiture.
  The shooting did not occur for the purpose of arresting the victim and the officer reasonably believed he was being assaulted with a deadly weapon.

Garner appears to permit the use of deadly force in any situation where the officer has reason to believe that the suspect is armed and dangerous, even where a felony is not involved.  Presumably, those state rules which limit the use of deadly force in several situations and which are not inconsistent with Garner will remain in effect because there is no Garner barrier to the use of deadly force.


Whether state courts will follow the rule of Heck v. Humphrey
 that a conviction of a crime bars a § 1983 action based on facts inconsistent with those found by a jury (or which formed the basis of a guilty plea), unless the conviction had been reversed is an issue of some debate.
� Tennessee v. Garner, 471 U.S. 1 (1985).


� Tennessee v. Garner, 471 U.S. 1, 11-12 (1985).  The Court amplified on the rule in the following terms: “[I]f the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a crime involving the infliction or threatened infliction of serious physical harm, deadly force may be used if necessary to prevent escape, and if, where feasible, some warning has been given.”


� Brower v. County of Inyo, 489 U.S. 593 (1989).


� See Graham v. Connor, 490 U.S. 386 (1989).


� Scott v. Harris, 550 U.S. 372 (2007).  Scott held that there is no special Fourth Amendment standard for unconstitutional deadly force and that a reasonableness instruction was sufficient. See Acosta v. Hill, 504 F.3d 1323, 1324 (9th Cir. 2007).


� Garcia v. United States, 826 F.2d 806 (9th Cir. 1987), applying Arizona law.


� Garcia v. United States, 826 F.2d 806, 811 (9th Cir. 1987), applying Arizona law.


� Heck v. Humphrey, 512 U.S. 477 (1994).
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