Police Duty to Protect Property in their Custody
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There is a duty to exercise reasonable care regarding property in police custody and a duty not to convert such property to the private use of the custodian.  Police often obtain custody of property in the course of their duties, which range from securing an arrestee’s property, and holding property seized under warrant, to the execution of civil process.  In these situations, police are legally considered to be bailees and have at least some duty of care.

Forfeiture Proceedings & the Fourth Amendment



The advent of forfeiture laws presents numerous questions about the legality of particular seizures under the Fourth Amendment.  Illegal seizures may be litigated in federal court under Federal Rule of Civil Procedure Rule 41(g) by motion to return property.  Damages against the federal government for improper destruction of property are barred by sovereign immunity, but some courts have held that a Bivens action against individuals is permissible.  In Ramsden v. United States,
 a Rule 41(g) motion was deemed proper prior to criminal proceedings where a warrantless seizure callously violated Fourth Amendment rights and the plaintiff suffered an irreparable injury and no prosecution was planned.  

Forfeiture proceedings raise complex due process issues relating to civil liability and unreasonable search and seizure.  The court in Jones v DEA
 held that seizure of currency of an airline traveler after a suspicionless stop and pretextual frisk which resulted in discovery of $9,000 was unconstitutional; a subsequent sniffer dog alert (a) resulted from the prior illegality and (b) was irrelevant since most currency is contaminated.  Therefore, probable cause was found absent and the currency was restored to the plaintiff.  Thus, traditional concepts of probable cause and a warrant, absent exigent circumstances, are applicable to seizures for the purposes of forfeiture.  It has been held that an ex parte seizure warrant in a civil forfeiture action re commercial property was unjustified since exigent circumstances were not present.
� Ramsden v. United States, 2 F.3d 322, 327 (9th Cir. 1993).


� Jones v DEA, 819 F. Supp. 698, 718-723 (M.D. Tenn. 1993).
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