Spoliation of Evidence
Connecticut’s New Tort

By Sally A. Roberts

Connecticut has a new tort: Intentional spoliation of evidence.


The Connecticut Supreme Court, in Rizzuto v. Davidson Ladders, Inc., 280 Conn. 225 (2006)[1], a decision released on October 3, 2006, recognized intentional spoliation of evidence as a cognizable independent tort.[2]


The relevant facts:  At a Home Depot store in December 1996, the plaintiff, Leandro Rizzuto, climbed a ladder manufactured by Davidson Ladders, Inc.  The ladder suddenly collapsed, Rizzuto fell to the floor and was seriously injured.  Rizzuto filed a product liability action against Davidson and Home Depot, alleging that the ladder had been manufactured and designed improperly, and had been sold without proper warning labels.  Rizzuto thereafter repeatedly asked the defendants to preserve the ladder and to afford him an opportunity to examine the ladder.  The defendants’ expert examined the ladder in 1998, and concluded that it was not defective.  Thereafter the defendants destroyed the ladder, despite the fact that the plaintiff had never had an opportunity to inspect it.

Procedural history:  Rizzuto amended his complaint to add a claim for intentional spoliation of evidence.  The defendants’ motion to strike the spoliation claim was granted, because the trial court concluded that Connecticut did not recognize a cause of action for spoliation.  Rizzuto thereafter sought permission to file an amended complaint, alleging that Home Depot destroyed critical pieces of litigation evidence, in violation of the Connecticut Unfair Trade Practices Act, Conn. Gen. Stat. § 42-110a.  The trial court found that the proposed amendment was not timely filed.  The Supreme Court reversed.

Appellate Court:  The Supreme Court concluded that recognition of the tort was necessary in order to accomplish the public policy goals of the tort compensation system and to deter future spoliation.  Specifically, the tort will be recognized when a first party defendant [3] destroys evidence intentionally with the purpose and effect of precluding a plaintiff from fulfilling his burden of production in a pending or impending case.  The Supreme Court concluded that, because the plaintiff had alleged that the defendants’ bad faith intentional destruction of the ladder deprived him of the evidence he needed to establish a prima facie case of product liability against the defendants, the trial court had improperly stricken the plaintiff’s intentional spoliation of evidence claim.

Adverse Inference: Beers v. Bayliner:  Home Depot’s claim was that the destruction of the ladder had not hindered the plaintiff’s ability to prevail on his product liability claim, and that Rizzuto’s voluntary withdrawal of his product liability claims precluded a spoliation claim as a matter of law.  Home Depot had contended that the ladder was not vital to Rizzuto’s claims that the ladder was designed defectively or sold without adequate warnings because these claims could have proven through the use of exemplar ladders.  


Home Depot relied on Beers v. Bayliner Marine Corp., 236 Conn. 769 (1996), wherein the Supreme Court concluded that an adverse inference may not be drawn with respect to a claim based upon design defect when the destruction of evidence would not hinder the case.  The Rizzuto court rejected Home Depot’s claim on the grounds that, inter alia, the record did not reveal whether the parties knew the model of the collapsed ladder, and if so, whether other exemplars were available, and whether their condition was substantially similar to the condition of the spoliated ladder.

The Connecticut Supreme Court had first addressed the effect of intentional spoliation of evidence in a products liability case in Beers v. Bayliner, supra.  In Beers, the plaintiffs brought a product liability claim against the defendant for personal injuries sustained while in a motor boat.  One of the plaintiffs had removed and disposed of the boat’s motor, prior to bringing the claim.  The defendant moved for summary judgment, claiming that it was unable to defend itself against the plaintiff’s product liability claim as a result of the plaintiff’s intentional spoliation of evidence.  The trial court granted the summary judgment motion, which was reversed on appeal.  

The Supreme Court concluded that a victim of spoliation was not entitled to summary judgment as a matter of law.  Instead the Court adopted “the rule of the majority of the jurisdictions that have addressed the issue [of spoliation of evidence] in a civil context, which is that the trier of fact may draw an inference from the intentional spoliation of evidence that the destroyed evidence would have been unfavorable to the party that destroyed it.”  Beers, at 775.


To be entitled to this inference, the victim of spoliation must prove that: (1) the spoliation was intentional, in the sense that it was purposeful, and not inadvertent; [3.5] (2) the destroyed evidence was relevant to the issue or matter for which the party seeks the inference; and (3) he acted with due diligence with respect to the spoliated evidence.  Id., 777-78.  The Court emphasized that the adverse inference was permissive, and not mandatory, and that it did not supply the place of evidence of material facts and did not shift the burden of proof so as to relieve the party upon whom it rested the necessity of establishing a prima facie case.  Id., 779.

Elements of Intentional Spoliation:  “ ‘In defining the parameters of the tort of intentional spoliation of evidence we look to the several states that currently recognize this tort.  Intentional spoliation of evidence is defined as “the intentional destruction, mutilation, or significant alteration of potential evidence for the purpose of defeating another person’s recovery in a civil action.” .... ‘Although no uniform body of case law has developed regarding the precise contours of this tort, most states that have adopted the tort agree that the elements of intentional spoliation consist of: (1) pending or probable litigation involving the plaintiff, (2) knowledge on the part of [the] defendant that litigation exists or is probable, (3) willful destruction of evidence by [the] defendant designed to disrupt the plaintiff’s case, (4) disruption of the plaintiff’s case, and (5) damages proximately caused by the defendant’s acts.’ .... In light of the consensus among our sister states, we conclude that the tort of intentional spoliation of evidence consists of the following essential elements: (1) the defendant’s knowledge of a pending or impending civil action involving the plaintiff; (2) the defendant’s destruction of the evidence; (3) in bad faith, that it, with intent to deprive the plaintiff of his cause of action; (4) the plaintiff’s inability to establish a prima facie case without the spoliated evidence; and (5) damages.[4] (Citations omitted)

Damages: In turning to the proper measure of damages, the Court acknowledged that the calculation of damages was the most difficult aspect of a spoliation of evidence tort.  Taking guidance from the purpose of compensatory damages, the Rizzuto Court held that: “To restore a victim of intentional spoliation of evidence to the position he or she would have been in if the spoliation had not occurred, the plaintiff is entitled to recover the full amount of compensatory damages that he or she would have received if the underlying action had been pursued successfully.[5]
_______________________________________________________________________
Notes:

1.
Justice Borden wrote for the Court. Justices Norcott, Palmer and Vertefeuille concurred in the opinion.  Justice Palmer joined the majority opinion, but wrote a separate concurrence to note his view that there was a way to achieve the result reached by the majority without creating the new tort of intentional spoliation of evidence by extending the holding in Beers v. Bayliner Marine Corp., 236 Conn. 769 (1996), to provide that a plaintiff might invoke the Beers adverse inference to satisfy his burden of production upon proof merely that the defendant had destroyed the evidence in bad faith, that it, with intent to deprive the plaintiff of his cause of action.  

Chief Justice Sullivan filed a dissent, disagreeing with Part I B of the majority opinion, in which the new tort was recognized.  Sullivan’s conclusion was that existing remedies were sufficient to deter and punish acts of spoliation, and that it was against public policy to provide compensation for damages when liability could not be established.
2.
“ ‘It cannot be doubted that we have the inherent power to recognize new tort causes of action, whether derived from a statutory provision; see, e.g., Mead v. Burns, 199 Conn. 651, 663 (1986) (creating damages action under Connecticut Unfair Trade Practices Act for violations of Connecticut Unfair Insurance Practices Act); or rooted in the common law.  See, e.g., Sheets v. Teddy’s Frosted Foods, Inc., 179 Conn. 471, 480 (1980) (recognizing tort of wrongful discharge): Urban v. Hartford Gas Co., 139 Conn. 301, 307 (1952) (recognizing torts of intentional and negligent infliction of emotional distress).’  Binette v. Sabo, 244 Conn. 23, 33 (1998).”  Rizzuto v. Davidson Ladders, Inc., 280 Conn. 225, 235 (2006)
3.
The Rizzuto Court addressed the distinction between first party and third-party spoliators. 
“ ‘A first party [defendant] spoliator is a party to the underlying action who has destroyed or suppressed evidence relevant to the plaintiff’s claims against that party.’ Dowdle Butane Gas Co. v. Moore, 831 So. 2d 1124, 1128 (Miss. 2002).  A third party defendant spoliator, however, ‘is oftentimes a stranger to the underlying litigation, but ... is alleged to have destroyed evidence relevant to the plaintiff’s causes of action against another defendant(s).’ Id. 1129. (‘[i]n other words, a third-party spoliator is a party not alleged to have committed the underlying tort as to which the lost or destroyed evidence related.’ [internal quotation marks omitted]). Id. We express no opinion as to whether this state recognizes a cause of action for third party spoliation of evidence.  Rizzuto, at 234 note 5.
3.5.
The Beers Court clarified that the spoliator need not have acted with the intent to perpetrate a fraud, and explicitly left “to another day the determination of the appropriate remedy when the spoliator’s intent had been to perpetrate a fraud. ... ” Beers, supra at 777, n.11.
4.
Rizzuto, at 243-44.

5.
Rizzuto, at 248.
__________________________________________________
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	Tait’s Handbook of Connecticut Evidence (3rd ed.) § 8.16.12 (f)

	29 Am. Jur. 2d, Evidence § 244 (1994) (“It is a general rule that the intentional spoliation or destruction of evidence relevant to a case raises … an inference that this evidence would have been unfavorable.”)
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